Broads Authority
25 January 2008

Agenda Item No 18
Members Code of Conduct: Confidential Information

Report by Solicitor and Monitoring Officer

	Summary:
This report recommends a short protocol for dealing with the situation where a member may wish to release information which is believed to be confidential.

Recommendation:
That the Authority adopts the protocol in paragraph 4.2.


1
Background

1.1
Paragraph 4 of the new Code of Conduct provides that members must not disclose information given to them in confidence by anyone, or information acquired by them which they believe is of a confidential nature except where:

(a)
the disclosure has the consent of a person authorised to give it;

(b)
there is a legal requirement to disclose it;

(c)
the disclosure is made for the purposes of obtaining professional advice; or

(d)
the disclosure is reasonable, in the public interest, made in good faith and in compliance with the reasonable requirements of the Authority.

1.2
The purpose of this report is to propose some “reasonable requirements” for the purposes of paragraph (d) above.

1.3
In making these proposals it must be stressed that there has been no history within the Authority of confidential information being inappropriately disclosed.

1.4
In addition, the proposals are intended to be seen, not as a restriction on access to information, but as an appropriate mechanism for releasing information which might legally be seen as confidential, but which is in fact not.

2
Standards Board Advice

2.1
The relevant advice of the Standards Board, in its May 2007 Guide for Members, states that the duty to comply with the reasonable requirements of one’s Authority means that before making a disclosure the member must comply with their Authority’s policies or protocols on matters such as whistle blowing and confidential information.  They must first raise their concerns through the appropriate channel set out in such policies or protocols.

3
Existing Broads Authority Policies

3.1
The Authority already has in place a whistle blowing policy.  However, (because of the legislation giving rise to it) it is designed for staff and does not therefore directly apply to concerns which members wish to report or pursue.

3.2
The Authority does not currently have any other policies or protocols relevant to this issue.

4
A Suggested Protocol
4.1
Any protocol which the Authority puts in place should, as well as protecting the Authority’s interests, be proportionate and non-bureaucratic.

4.2
To reflect these principles, the Standards Committee recommended the following to the Authority for adoption: 
(a)
A member wishing to disclose (to the press or otherwise) information which he or she has reason to believe may be confidential or ought to know is confidential, must first notify either the Chief Executive, the Director of Corporate Services or the Authority’s Solicitor, giving full written details of the information which it is proposed to disclose.  This will then create the opportunity for the Authority, together with the member, to consider whether it is, in fact, confidential and, if it is, the extent to which any of it can appropriately be disclosed.

(b)
In some cases, it will necessarily be that these issues cannot be resolved immediately.  Therefore, unless the Authority (through one of the three officers named above) agrees in writing that the information can be released earlier, the member will not release it for 72 hours following the written contact referred to in paragraph (a).
(c)
A member who is unsure whether particular information is confidential shall take advice from the Chief Executive, Director of Corporate Services or Solicitor.

(d)
For the purposes of this protocol information may be confidential for a number of reasons e.g.:

(i)
It is commercially sensitive.

(ii)
It concerns an Individual.

(iii)
It relates to enforcement action to be taken by the Authority.
4.3
If adopted, this protocol should then be an annex to the Code of Conduct.  
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